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BEFORE 
 

THE PUBLIC SERVICE COMMISSION OF 
 

SOUTH CAROLINA 
 

DOCKET NO. 2019-362-A 
 
IN RE:      

Rulemaking for the Public Service 
Commission to Create a New Regulation 
103-811.5 Role of the Qualified, 
Independent Third-Party Consultant or 
Expert and the Commissioners’ Reliance on 
the Contents of the Qualified, Independent 
Third-Party Consultant’s or Expert’s Report 

) 
) 
) 
) 
) 
) 
) 
) 

DOMINION ENERGY SOUTH 
CAROLINA, INC.’S SUPPLEMENTAL 

COMMENTS TO THE PROPOSED 
REGULATION 

 

 
Dominion Energy South Carolina, Inc. (“DESC” or the “Company”), by and through its 

undersigned counsel, pursuant to Rule 103-818 of the Rules and Regulations of the Public Service 

Commission of South Carolina (the “Commission”), hereby submits these supplemental comments 

in the above-captioned rulemaking proceeding concerning Proposed Regulation 103-811.5. DESC 

stands by its earlier-filed comments in these proceedings dated February 13, 2020, as well as its 

written and oral comments offered at the hearing in this matter on November 4, 2020. For the 

reasons stated at the hearing and in the written comments submitted by DESC, the Company 

maintains that the regulation as currently written violates the statutory prohibition on ex parte 

communications contained in S.C. Code § 58-41-20(I) and S.C. Code § 58-3-260, as well as the 

parties’ due process right to evaluate, test, and examine all evidence before the Commission. In 

addition, and consistent with DESC’s oral comments at the hearing, DESC respectfully submits 

that the regulation as currently written improperly treats the independent third-party consultant as 

an extension of the Commission itself, which is contrary to the mandate set forth in § 58-41-20(I), 

and also improperly melds the role of the Commission as an adjudicator with that of an advocate. 

Because the Commission is the tribunal responsible for weighing the evidence and reaching 
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appropriate findings, it must be separate and apart from those offering evidence in the proceedings, 

and that evidence must be presented in a way that comports with the parties’ due process rights. 

In addition to the above comments, DESC also adopts and supports the supplemental 

comments offered by Duke Energy Carolinas, LLC and Duke Energy Progress, LLC filed on 

November 9, 2020. 

Based on the foregoing, DESC respectfully requests that the Commission adopt the 

amendments to the Proposed Regulation advanced by Duke in its written comments to the 

Proposed Regulation filed on October 2, 2020, a copy of said proposed amendments being attached 

hereto and incorporated herein by reference as Exhibit A, and adopt any other provisions necessary 

and appropriate for carrying out the requirements of Section 58-41-20 and Section 58-3-260, and 

protecting the due process and other constitutional rights of parties of record appearing before the 

Commission. 

 

Respectfully submitted, 

K. Chad Burgess 
Matthew Gissendanner 
Dominion Energy South Carolina, Inc. 
220 Operation Way MC C222 
Cayce, SC 29033 

 (803) 217-8141 (KCB) 
 (803) 217-5359 (MWG) 

kenneth.burgess@dominionenergy.com 
matthew.gissendanner@dominionenergy.com 
 
s/Mitchell Willoughby    
Mitchell Willoughby 
Andrew R. Hand 
WILLOUGHBY & HOEFER, P.A. 
930 Richland Street (29201) 
PO Box 8416 
Columbia, SC 29202-8416 
(803) 252-3300 
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mwilloughby@willoughbyhoefer.com 
ahand@willoughbyhoefer.com  

 
Attorneys for Dominion Energy South Carolina, Inc. 

 
November 9, 2020 
Columbia, South Carolina 
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Exhibit A to DESC’s Supplemental Comments to 
Proposed Regulation 103-811.5 
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103-811.5 Role of the Qualified Independent Third-Party Consultant and Expert and the 
Commissioners’ Reliance on the Contents of the Qualified Independent Third-Party Consultant 
and Expert’s Report. 

A. Prohibition on Ex Parte Communication 

(1) The qualified independent third-party consultant and expert is subject to the ex parte prohibitions 
contained in Chapter 3, Title 58 of the South Carolina Code and, but the qualified independent third party 
consultant and expert is not prohibited from communicating with the Commission and with the Commission 
Staff. The qualified independent third party consultant and expert shall submit all requests for documents 
and information necessary to conduct its analysis under the authority of the Commission, and the 
Commission shall have full authority to compel responses from parties to the request. The qualified 
independent third-party consultant and expert’s duty will be to the Commission. No communications 
between the qualified independent third-party consultant and expert and any party regarding an issue before 
the Commission should be communicated without notice to all parties to the proceeding. 

B. (2) All communications between any party and the qualified independent third-party consultant and 
expert must be communicated to all parties contemporaneous with the original communication. 

C. (3) Upon retention by the Commission, the qualified independent third-party consultant and expert shall 
sign an acknowledgement of the ex parte prohibitions in Chapter 3, Title 58 of the South Carolina Code. 

D. (4) The qualified independent third-party consultant and expert shall submit a proposed procedural 
schedule for the timing of the development and issuance of its final report and its intended approach to 
complying with the ex parte prohibition provisions in carrying out its responsibilities to the Commission. 

 

EB.  Role 

The role of the qualified independent third-party consultant and expert’s duty is to submit a report to advise 
the Commission of the consultant’s independently derived conclusions as to the utility’ filings, based upon 
information from the utility’s filings, the record in the proceeding, and the utility’s responses to discovery 
requests. and its role includes modeling its own data inputs and calculations via an independent analysis of 
an electrical utility’s avoided cost. The role of the qualified independent third party consultant and expert 
is not to rely solely on inputs from the utility or any other party so as to be constrained to working from the 
utility’s or any other party’s avoided cost data, inputs, and assumptions. 

C.  Discovery 

(1) The qualified independent third-party consultant and expert shall submit all requests for documents and 
information necessary to conduct its analysis under the authority of the Commission, and the Commission 
shall have full authority to compel responses from parties to the request. 

(2) The qualified independent third-party consultant or expert:  

a. Shall notify the parties to the proceeding of any recommendations or conclusions made by the 
qualified, independent third-party consultant or expert and provide a reasonable explanation of the 
bases for such recommendations or conclusions;  

b. May be deposed by any party pursuant to S.C. Code Ann. Regs 103-834; 
c. May be called to testify by the Commission or any party;  
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d. May be cross-examined by any party, including the party who called the qualified, independent 
third-party consultant or expert to testify; and 

e. May be required to respond to Written Interrogatories and Requests for Production of Documents 
and Things pursuant to S.C. Code Ann. Regs. 103-833. 

D.  Report 

(1) F. All parties shall receive the final report at least ten twenty-five (1250) days prior to the start of the 
evidentiary hearing.Commission’s vote in the proceeding. Parties must be given a reasonable opportunity 
to respond in writing to the final report prior to the Commission’s vote in the proceeding. The qualified 
independent third party consultant and expert’s duty is to the Commission, and the qualified independent 
third party consultant and expert is not subject to responding to discovery, may not be deposed, will not be 
cross examined or called to testify before the Commission. 

(2) G. The final report shall be included in the record and considered evidence along with all other evidence 
in the proceeding and will be given the appropriate weight as the Commission may with any evidence in 
the record. 
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